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District of Columbia 


No. 9140 

Arthur W. Winstead, 

Appellant, 

vs. 

Dr. Emil Hildenbrand, 

Appellee. 

Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE CASE 

The plaintiff, Arthur W. Winstead, was suffering from 
syphilis, the origin of which was prior to 1941. About Oc¬ 
tober 9, 1941, he became a patient at the Georgetown Hos¬ 
pital Night Clinic and was treated with injections of bis¬ 
muth and mapharsen. On October 26, 1942, a spinal fluid 
test was positive, and it was decided by the doctors at the 
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clinic to adopt a course of treatments of tryparsamide, an 
arsenical specific used in the treatment of cerebro-spinal 
syphilis. From November 23, 1942, to February 1, 1943, 
Winstead was given seven injections of this drug by physi¬ 
cians at the Georgetown Clinic. About this time, the physi¬ 
cians at Georgetown Clinic recommended a course of fever 
therapy for Winstead, and referred him to the defendant, 
Dr. Hildenbrand, specifying the type of fever treatment to 
be given, and specifying that the tryparsamide treatments 
should be continued in conjunction with the fever therapy. 
As a result of this reference, Dr. Hildenbrand agreed to 
supervise the fever therapy. 


The evidence is undisputed that Dr. Hildenbrand was 
not employed for the purpose of prescribing for and treat¬ 
ing the plaintiff for syphilis but for the limited purpose of 
supervising the fever therapy. The method of treatment 
was prescribed by the Georgetown Clinic, and Dr. Hilden¬ 
brand was consulted for the purpose of supervising the 
fever therapy only. The tryparsamide administered at 
Garfield Hospital was given at the direction of the clinic 
physicians. 


Dr. Hildenbrand is not a syphilologist. On the contrary, 
he is a specialist in the administration of fever thereapy. 
After he undertook to supervise the fever therapy. Dr. 
Hildenbrand administered nine fever treatments to Win¬ 
stead. After the ninth treatment Winstead became ex¬ 
tremely nauseated, and no more treatments were given. 
The complaint after the ninth treatment related only to 
the nausea. This reaction was an expected one, and ad¬ 
mittedly had no relation to the blindness. It should be 
noted that no complaint has been made regarding this re¬ 
sult of the treatment. During each of these fever treat¬ 
ments, an injection of tryparsamide was given, as pre¬ 
scribed by the Georgetown Clinic, by some one of the resi¬ 
dent internes at Garfield Hospital, where Dr. Hildenbrand 
is head of the fever therapy clinic. 
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The plaintiff testified that he complained to Dr. Hilden- 
brand’s nurse after the sixth treatment by Dr. Hilden- 
brand, that he had had eye flashes. This treatment was, 
of course, the thirteenth injection of tryparsamide, since 
seven had been given at Georgetown Clinic before Dr. Hil- 
denbrand began supervising the fever therapy. Both 
Dr. Hildenbrand and the nurse, Miss Stauffer, testified that 
no such complaint had ever been made to them by the plain¬ 
tiff. 

After the ninth treatment, the plaintiff became extremely 
nauseated and sick. As a result, on April 18, 1943, he was 
removed to Garfield Hospital, at which time it was dis¬ 
covered that he was completely blind. 

The expert medical testimony in this case consisted of 
the testimony of five physicians and was in substantial 
agreement. The salient facts are that tryparsamide is an 
arsenical specific used in the treatment of cerebro-spinal 
(central nervous) syphilis, and its use is an approved and 
recognized medical procedure despite the fact that it may 
cause blindness. It is customary to make an examination 
of the eyes before the course of treatment is begun. The 
ocular disturbance almost invariably occurs if at all, be¬ 
tween the third and sixth injection of the drug. In the 
event of complaints of ocular disturbance, it is usual to 
discontinue the use of the drug, although the plaintiff’s ex¬ 
pert, Dr. Calloway, and Dr. Teiclimann both testified that 
the drug may be continued despite such ocular disturb¬ 
ances, because the dangers of permitting central nervous 
syphilis to go untreated outweigh the dangers of the use 
of tryparsamide. This testimony was not contradicted. 

The medical evidence as to the cause of Winstead’s blind¬ 
ness is likewise in substantial agreement. Dr. Gilliek testi¬ 
fied that tryparsamide can cause blindness. Dr. Calla¬ 
way testified that as a result of the treatment and exam¬ 
ination at Duke University, it was impossible to determine 
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whether the plaintiff’s blindness was due to the syphilis 
from which he was suffering or to the tryparsamide. Dr. 
Teichmann testified that syphilis such as suffered by the 
plaintiff causes blindness in fifty or sixty percent of the 
cases. 


The case was tried by the plaintiff on the theory that 
the plaintiff had complained to the defendant about the 
ocular disturbance and that thereafter without adequate 
examination, the defendant continued to inject tryparsa¬ 
mide. It was submitted to the jury by the Court on the 
theory that the conflict between the testimony of the plain¬ 
tiff and that of the defendant and the nurse as to whether 
or not such complaint had been made created a question 
of fact for the jury’s determination. The medical experts 
were agreed that in the absence of such complaint, the cus¬ 
tomary and approved practice in the District of Columbia 
would be to continue the tryparsamide treatments. 


SUMMARY OF ARGUMENT 


The evidence in this case was tiiat either central nervous 
syphilis or the drug used in this case may cause blindness 
such as plaintiff suffered. The only expert testimony in 
this case as to the cause of the plaintiff’s blindness was 
that. Dr. Calloway, who testified that he could not deter¬ 
mine the cause. With the evidence in this state, the plain¬ 
tiff failed to prove a prima facie case, and the court should 
have directed a verdict, since the plaintiff was required to 
prove both negligence and the injury proximately result¬ 
ing from such negligence. 

The plaintiff’s appeal is predicated upon the theory that 
the failure of Dr. Hildenbrand to make an examination of 
the plaintiff’s eyes established negligence as a matter of 
law*, since, appellant asserts, Dr. Hildenbrand was aware 
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of the dangerous quality of tryparsamide, and was not en¬ 
titled to rely on the prior examination made by the physi¬ 
cians at Georgetown Clinic. This argument is not sound 
because Dr. Hildenbrand’s procedure in this case must be 
measured by determining whether or not he acted with 
the skill and care usual among physicians in the District. 
There was substantial evidence to support the finding of 
the jury that he did so act. Furthermore, the appellant 
seeks to have this case determined by a theory which he 
did not advance at the trial. 

The appellant urges error in the refusing of certain in¬ 
structions to the jury. All of the requested instructions 
■were fully covered by the Court’s charge to the jury. 


ARGUMENT 

I 

There was no evidence from which the jury could have 
determined whether plaintiff’s blindness was caused 
by tryparsamide or by his existing illness. Since 
plaintiff did not sustain the burden of proof as to the 
proximate cause of his injury, a verdict in favor of 
the defendant should have been directed. 

It is axiomatic in the law of negligence that a showing 
of negligence is not of itself sufficient to entitle a plaintiff 
to recover damages. He must go further and show by his 
evidence that the alleged negligence was the proximate 
cause of the injury of which he complains. 

Collins v. District of Columbia , 60 App. D. C., 100, 
102, 48 F (2d) 1012. 

Levy v. Vauglm, 42 App. D. C. 146. 

Cayton v. English, 57 App. D. C., 324, 23 F (2d) 745. 
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Ewing v. Goode, 78 Fed. 442 (CC, S.D. Ohio, 1897). 

There was no evidence presented by the plaintiff which 
tended to support a finding that the plaintiff’s blindness 
resulted from the alleged negligence of Dr. Hildenbrand. 
The medical evidence was in complete agreement that try- 
parsamide may cause blindness. Likewise, there is agree¬ 
ment of the medical witnesses that central spinal syphilis, 
from which the plaintiff suffered, may by itself cause blind¬ 
ness, and Dr. Teichmann's testimonv was that the disease 
causes blindness in fifty or sixty per cent of the cases 
(App. p. 57). The testimony of Dr. Callaway, the plain¬ 
tiff’s expert, was that as a result of his examination and 
treatment, he was unable to determine whether the dis¬ 
ease or the drug caused the blindness (App. p. 36). 

The most that this evidence can be said to prove is that 
there is a possibility that the blindness resulted from the 
use of the drug. Evidence showing a mere possibility that 
the plaintiff’s injury resulted from the alleged negligence 
of the defendant does not sustain the plaintiff’s burden 
of proof. 

Levy v. Vaughn, 42 App. D. C. 146. 

Ewing v. Goode, 7S Fed. 442 (CC, SI), Ohio, 1897). 

Petola v. Whiting, 132 F(2d) 857, S5S (CCA 2, 1943). 

Moore v. Tremmelling, 78 F(2d) 821, 824 (CCA 9, 
1935). 

Kuhn v. Banker, 133 Ohio St. 304, 13 X.E. (2d) 242, 
115 ALR 292. 

Lippold v. Kidd, 126 Or. 160, 269 Pac. 210, 59 ALR 
875. 

The evidence here established that it was impossible to 
determine the cause of the blindness. There was no testi¬ 
mony, lay or expert, 1 on the subject of the cause of plain- 


1 Since the issue here was one of science, expert testimony was es¬ 
sential to establish the chain of causation. Anderson v. Nixon (Utah 
1943), 139 P.(2d) 217, 220; Moore v. Tremmeling, 78 F(2d) 857 (CCA 
9th, 1935). However, it is unnecessary to determine here whether lay 
testimony could be sufficient on the subject, because the record is en¬ 
tirely devoid of such lay evidence. 
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tiff’s blindness, other than that of Dr. Calloway, who 
stated (App. pp. 36, 37, 3S): 

“Q. From your examination and study of the case, 
what would you say caused the blindness of Mr. Win¬ 
stead? 

A. I was unable to decide as to what caused Mr. 
Winstead’s blindness. 

Q. Doctor, is there anything in the official hospital 
records as to the treatment of Mr. Winstead which 
would indicate as to what the findings and the exam¬ 
ination found caused his blindness? 

A. Yes.” 

* * * # 

“Q. Can you explain what you mean by the differ¬ 
ential lies between a syphiletic process and tryparsa- 
mide intoxication? 

A. Knowing that syphilis can produce atrophy of 
the optic nerve, and knowing that tryparsamide may 
also produce an atrophy of the optic nerve, we w-ere 
at the time of this examination unable to decide which 
of these two, if either, was responsible for the pa¬ 
tient’s blindness.” 

The case of Levy v. Vaughn, 42 App. D. C., 1946, gov¬ 
erns the issue here. The lower Court, in an opinion ap¬ 
proved by the Court of Appeals, said (at p. 157, 15S): 

“What does the evidence establish in this case? 

The evidence, at the most, establishes that nobody 
is certain that the death did result by reason of the 
use of ether. That is established beyond the peradven- 
ture of a doubt. A great many of these witnesses, 
Dr. Vaughn among them, say that it may or may not 
have; he cannot say, that this man’s heart was in such 
a condition that he might have died at any moment of 
time without the administration of ether at all, and 
therefore they cannot tell; that whilst it may have been 
the ether, it may have been the condition irrespective 
of the ether. 

i» * * * 
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“Therefore, with the fact staring you in the face 
that nobody says to the jury that this intestate died 
from the effects of the ether, it is possible that the 
jury can say what the expert witnesses in the case say 
they cannot tell? The plaintiff’s witnesses have said 
exactly the same thing that the witnesses for the de¬ 
fendant have said. Then, when all the witnesses con¬ 
cur in the statement that they cannot tell, on what 
theory of law can the Court submit to a jury of twelve 
inen unlearned in the sciences, the question of deter¬ 
mining as to condition, when the experts themselves 
cannot tell ?” 

Other cases to the same effect are: 

Lip paid v. Kidd, supra. 

Yaggie v. Allen, 24 App. Div. .194, 4S XYS 827. 

Meniam v. Hamilton, 04 Ore. 470, 130 Pac. 400. 

The plaintiff failed completely to adduce any evidence’ 
relating to causation, and there was nothing from which 
the jury could have found that Dr. HildenbramPs alleged 
negligence contributed to the plaintiff’s blindness. Under 
these circumstances, the Court should have directed a ver¬ 
dict for the defendant. Since this jury refused to conjec¬ 
ture as to the cause of injury, its verdict—the only one 


1 In his brief, appellant cites and relies upon Reed v. Church, 175 
Va. 284, 8 SE (2d) 285, in which the Court held there was sufficient 
evidence to sustain the jury’s verdict that the administration of try- 
parsamide caused blindness. The case is readily distinguishable on 
the facts from the present situation. In the Reed case, it was shown 
that the plaintiff had not suffered from syphilis for thirteen years; 
that the occasion of his treatment was a heat stroke, and that a Was- 
serman test given immediately before the tryparsamide was negative. 
Furthermore, the ocular disturbance occurred after the third injection 
of tryparsamide, the expected time. The Court held these facts estab¬ 
lished a reasonable probability the blindness was caused by the try¬ 
parsamide and not the disease. No such background facts were shown 
or existed in the present case. Winstead was suffering from an ag¬ 
gressive case of central nervous syphilis. The ocular disturbance oc¬ 
curred not at the time expected in the tryparsamide course, but much 
later, after the thirteenth injection. This case must stand on the fact 
that tryparsamide can cause blindness and the testimony of plaintiff’s 
expert that he could not determine the cause of the blindness. Reed 
v. Church is not authority for the proposition that this evidence is 
sufficient to justify a verdict for the plaintiff. 
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sustainable from the evidence—should not be disturbed by 
this Court. 


II 

There was sufficient and substantial evidence to sustain 
the jury’s verdict that Dr. Hildenbrand was not neg¬ 
ligent, and the verdict should not be disturbed. 

The appellant’s contention here is that the evidence es¬ 
tablished as a matter of law that Dr. Hildenbrand was neg¬ 
ligent. Appellant’s entire brief is devoted to this as¬ 
sertion, the theory of which is derived as follows: Since 
trvparsamide is a dangerous drug, it should be adminis¬ 
tered under “rigid ocular control,” and defendant was 
negligent in reiving on the examinations made at Ceorge- 
town Clinic, and was required to make such examinations 
himself. 

The contention advanced by the appellant is unsound and 
should be rejected because it totally disregards the evi¬ 
dence presented at the trial. Furthermore, this theory of 
liability was not advanced at the trial, and is presented 
for the first time in this Court. 

The plaintiff’s original theory was that the plaintiff re¬ 
ceived six injections of trvparsamide and after the sixth 
injection experienced “flashings” in his eyes, which indi¬ 
cated ocular disturbance, and which he reported to Dr. 
Hildenbrand’s nurse. The negligence on which he sought 
recovery was predicated on the assumption that Dr. Hil¬ 
denbrand should have made an examination of his eyes 
before continuing the trvparsamide treatment after having 
been warned of the ocular disturbance. The evidence on 
this one issue of fact in the case was sharply conflicting, 
since the plaintiff testified that he reported the “flash¬ 
ings” to the nurse, Miss Stauffer, and Miss Stauffer testi- 
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fled that lie had reported nothing with reference to his 
eyes. Dr. Hildenbrand’s testimony was that he had 
warned the plaintiff of the possible danger to his eyes, 
and that he had no knowledge of the eye disturbance until 
after the treatments had finally been discontinued because 
of the nausea which affected plaintiff. It must be noted 
that the nausea was a generally expected result of the 
fever treatment. No claim of injury is based on this re¬ 
sult. The plaintiff’s own testimony is that he did not in¬ 
form Dr. Hildenbrand personally of the eye disturbance. 
The plaintiff’s requested instruction number 5 demon¬ 
strates the nature of his theory: 

“The Court instructs the jury that if they find from 
the evidence that the defendant negligently continued 
to administer Tryparsamide to the plaintiff after the 
plaintiff complained of flashes across the eyes, with¬ 
out examining the plaintiff’s eyes before any further 
injections of Tryparsamide were given him, contrary 
to the custom among doctors in this community en¬ 
gaged in a similar line of practice, and that as a re¬ 
sult thereof plaintiff lost his eyesight, you shall find 
for the plaintiff.” 

A mere reading of the appellant’s brief will demonstrate 
that he has now completely abandoned his original theory 
of recovery, which, of course, became necessary when 
the jury found the basic facts against him on the conflict¬ 
ing evidence presented at the trial. 

The appellant’s new theory of liability is, however, not 
sound, since it totally ignores the evidence given at the 
trial. The issue which was presented for the jury’s con¬ 
sideration was whether or not the defendant physician had 
exercised the ordinary skill and care usually exercised by 
members of the profession in the same line of practice in 
the locality, considering modern advancement and learn¬ 
ing. 

Sweeney v. Erving, 35 App. D.C. 57, 43 LRA (N. S.) 
734, affirmed 228 U.S. 233, 57 L. Ed. 815, 33 S.Ct. 416. 
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Levy v. Vaughn, 42 App. D. C. 146. 

Cayton v. English, 57 App. D. C. 324, 23 F(2d) 745. 

Wilson v. Borden, 61 App. D.C. 327, 62 F(2d) 866, 
cert, denied, 288 U.S. 615, 77 L.Ed. 988, 53 S.Ct. 506. 

The undisputed testimony of the physicians in tins case 
was that the usual and approved practice would be to con¬ 
tinue the tryparsamide treatments in the absence of com¬ 
plaint as to the eyes (App. pp. 38, 58) and that a doctor who 
received the abstract of the case from the Georgetown 
Clinic would be under no obligation to make an examination 
of the eyes before administering the treatment (App. pp. 
41, 59). 

it is therefore indisputable from the evidence that Dr. 
Hildenbrand acted in accordance with the approved and 
customary practice of physicians in the locality. This 
would seem to be determinative as to the issue of defend¬ 
ant’s negligence. However, the appellant seeks to avoid 
the force of this conclusion by arguing that the defendant 
was under special obligation to make an examination of 
the plaintiff’s eyes because of the nature of the drug. In 
support of this argument the plaintiff cites cases which 
hold that a physician who fails to take reasonable steps to 
inform himself as to his patient’s condition is negligent. 1 
We do not challenge the rule which requires a physician 
to take proper steps to inform himself as to the patient’s 
condition. However, in this case, Dr. Hildenbrand did 
take such necessary steps, because he relied on the exam¬ 
ination which had previously been done by the specialists 
at Georgetown. In Siceeney v. Erving, supra, the Court 
said (at page 64): 


1 Weintraub v. Rosen, 93 F(2d) 544, Staloch v. Holm, 111 N. W. 264 
(Minn. 1907), Davis v. Kerr, 239 Pa. 531 and Samuel v. Willis, 133 Ky. 
459. Examination of these cases shows that they are authority for 
the proposition that negligent failure to make an examination renders 
the physician liable for such consequences as result from the negli* 
gent. They are not authority for the proposition that where a physician 
makes such examinations as are customary in his locality he can be 
held responsible for unforeseen results. 
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“While it is a general rule that it is incumbent upon 
a physician properly to inform himself of the condi¬ 
tion of his patient, that he may intelligently exercise 
the skill of his calling (Staloch v. Holm, 100 Minn. 276, 
9 LRA (NS) 712, 111 N\V 264), there is nothing in the 
record to justify the inference that the condition of the 
plaintiff when the defendant subjected her to x-ray ex¬ 
posures was such as to render her peculiarly liable to 
injury. Having been under treatment by a surgeon 
of recognized ability, and having been sent to the de¬ 
fendant by such surgeon, for the purpose named, we 
think the defendant, in the absence of anything war¬ 
ranting a contrary conclusion, was justified in relying 
upon the judgment of the surgeon. ” 

Other cases to the same effect are: 

Pilgrim v. Landham, 63 Ga. App. 451, 11 S. E. (2d) 
420. 

In re Johnson’s Estate, - Xeb. -, 16 X. W. 

(2d) 504. 

In support of his conclusion to the contrary, appellant 
relies on Thaggard v. Vafes, 218 Ala. 609, 119 So. 649, 
which seems to hold that one physician may not rely on 
examinations given by another physician. The facts in 
this case are obscurely stated, and it is by no means clear 
that it has any application at all to the present case. Dr. 
Hildenbrand, as has been pointed out, is a physio-thera¬ 
pist. He prescribed no treatment, but merely carried out 
the instruction of the Georgetown Clinic. On principle, it 
is unsound to hold that he could not rely on the consensus 
of the specialized opinion of a reputable medical clinic’s 
staff, especially in view of the established fact that no dif¬ 
ficulties had been experienced at the point in the course of 
treatment at which such difficulties normally are expected, 
and in view of the fact that despite the physician’s warn¬ 
ing, the plaintiff did not inform Dr. Hildebrand of the 
signs of danger which plaintiff alone could know. 

The plaintiff asks this Court to declare a physician neg¬ 
ligent as a matter of law if he relies on the assistance of 
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other physicians more skilled in the particular field than 
he. Thus, where an eye examination was necessary, plain¬ 
tiff maintains that Dr. Hildenbrand was required to make 
that examination himself and could not rely on the exam¬ 
ination made by an optlialmologist, who because of his spe¬ 
cial experience exceeded Dr. Hildenbrand in that particu¬ 
lar skill; that in the administration of tryparsamide, he 
must exercise his own judgment, despite the fact that the 
syphilologists at Georgetown Clinic possessed superior ex¬ 
perience in the use of the drug. By the same token, it 
would mean that the doctors at the Clinic should have ad¬ 
ministered the fever therapy instead of referring Win¬ 
stead to Dr. Hildenbrand, who has superior training and 
experience with respect to physio-therapy. It requires no 
imagination to discern that at one stroke, the plaintiff 
would have tliis Court destroy the specialization which has 
contributed materially to the progress of medicine by im¬ 
posing an impossible liability on physicians who attempt 
to pool their joint skills for the benefit of the patient. 

Appellant's argument here is not sound. There was 
sharp conflict in the evidence as to the eye flashings of the 
plaintiff, but it is undisputed that, in the absence of in¬ 
formation to Dr. Hildenbrand as to such eye flashings, his 
treatment was in accord with proper and approved medical 
practice. There was substantial evidence to support the 
jury’s verdict that Dr. Hildenbrand was not negligent, and 
the verdict ought not be disturbed by this Court. 


Ill 

There was no error in refusing the instructions requested 

by the plaintiff. 

The appellant complains of the action of the Court in 
refusing certain of his requested instructions. There was 
no error in the refusal of these requests, because insofar 
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as the requests embodied correct principles of law, they 
were fully covered by the instructions given. 

Plaintiff’s requested instruction number two was as fol¬ 
lows: 


“The jury is instructed as a matter of law that if 
they find from all the evidence that the defendant was 
negligent in his treatment of the plaintiff, and that 
such negligence was the proximate cause of plaintiff’s 
loss of sight. The fact that the plaintiff was suffering 
from a social disease known as Syphilis, shall not be 
a bar to his recovery of damages from the defendant. 
Your verdict shall be for the Plaintiff.” 

All of the matters mentioned in this request were fully 
covered by the Court’s general charge, and by plaintiff’s 
instruction number three, which was given by the Court 
and read as follows: 

“The Court instructs the jury as a matter of law 
that in their deliberations they are not to be prejudiced 
against the plaintiff by reason of the fact that plaintiff 
was suffering from a social disease known as Syph¬ 
ilis.” 

There was no error in refusing request number two. It 
is not error to refuse requested instructions, even though 
they may be correct statements of the law, if the subject 
matter has been correctly covered by the charge given. 
Lippman v. Williams, 79 LJ. S. App. D. C., 334, 147 F(2d) 
150; Thomas v. United States, 74 App. D. C. 167, 172, 173, 
121 F(2d) 905. 

Likewise, plaintiff’s requested instructions four, five and 
six, which dealt with the problem of reasonable care on the 
part of the defendant physician were properly refused. 
The Court’s charge on the issue of negligence was as fol¬ 
lows : 

“The first element is that the defendant failed to 
examine the condition of plaintiff’s eyes, after being 
informed by defendant’s nurse, or technician, of some 
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eye difficulty, if you so find, before administering fur¬ 
ther injections of tryparsamide. That is the first 
element. 

“The second element is this; that such failure con¬ 
stituted negligence in that the defendant did not exer¬ 
cise that degree of skill and learning ordinarily exer¬ 
cised by members of the medical profession engaged 
in practice similar to that of the defendant in the Dis¬ 
trict of Columbia at the time in question, and, 

“Third: That such negligence was the proximate 
cause of the injury complained of by the plaintiff, 
namely, his blindness. 

“if you find each and all of those essential elements 
have been established by a preponderance of the evi¬ 
dence, as 1 have defined that term to you, your verdict 
will be for the plaintiff. 

“if you find that each and all of those essential ele¬ 
ments have not been established by a preponderance 
of the evidence, as 1 have defined that term to you, or 
that the evidence is evenly balanced, your verdict wifi 
be for the defendant.” 

# * # * 

“The Court instructs the jury that it was the duty 
of the defendant, in undertaking to treat the plaintiff, 
to exercise the ordinary care and skill of his profes¬ 
sion, as practiced in this locality giving due considera¬ 
tion to modern advancement and learning, and there 
was an implied agreement that no injurious conse¬ 
quences would result from want of proper skill, care 
of diligence on the part of the defendant.” 

These instructions fully and fairly covered the issue pre¬ 
sented by the evidence in the trial below. The instructions 
requested by the plaintiff state no principle of law which 
was not included in the charge of the Court stated above. 
For this reason, no error can be predicated on the refusal 
of the Court to grant the instructions requested. 
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CONCLUSION 


This case was tried on evidence which was sharply in 
conflict as to the alleged negligence of Dr. Hildenbrand. As 
we have pointed out there was no evidence from which the 
jury could have determined that the negligence of which 
the plaintiff claims Dr. Hildenbrand was guilty, caused the 
injury for which damages are sought. On the issue of neg¬ 
ligence the evidence was sharply in conflict and the jury 
resolved the conflict against the plaintiff in this case. 
There was no error in instructing the jury and the verdict 
should be sustained by this Court. 

Respectfully submitted 

J. Harry Welch, 

H. Mason Welch, 

710 14th Street, N. W. 

Washington, D. C. 

Attorneys for Appellee. 
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SUPPLEMENTAL BRIEF FOR APPELLEE 


THERE WAS NO ERROR IN EXCLUDING THE 
RECORDS OF DUKE UNIVERSITY HOSPITAL 


In his supplemental brief, the appellant argues that the 
lower court erred in excluding certain records of Duke 
University Hospital. These records, set forth in Appel- 
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lant’s supplemental Abstract, consist of four pages from 
the hospital record. The first of these items is a face sheet 
for the record (App. p. 3). The other three pages are daily 
records dated August 20, 1943 and August 28, 1943. The 
record shows that Winstead entered the hospital on Au¬ 
gust 20, 1943. The sheets which were excluded purport 
to show that the hospital staff determined that the appel¬ 
lant's blindness was caused by tryparsamide, and, of 
course, it was these notations which the plaintiff sought to 
place before the jury. 

The trial Court properly excluded these records as hear¬ 
say. The appellant in his brief attempts to lend weight to 
the record by stating that they “contain results and find¬ 
ings of actual tests and examinations made by- three dif¬ 
ferent doctors of the hospital”, and asserts that “the ex¬ 
aminations and tests were made by three different doctors 
competent to predicate a medical and scientific opinion of 
the facts, and since their findings were such that reason- 
aide persons skilled in the medical profession would not 
differ.” 

These purely gratuitous assertions are contrary to the 
records themselves. The remarks of the doctor are tenta¬ 
tive diagnoses, undoubtedly based on the statements made 
by the appellant at the time of his admission to the hos¬ 
pital: Plaintiff's Exhibit No. 5 for Identification (Supp. 
App. p. 4) clearly shows the tentative character of the 
diagnosis, since it contains the direction, “don’t give test 
dose until work-up is complete and summary of case is 
obtained from Washington Hospital”. The records here 
are simply a part of a case history taken by the hospital 
at the inception of the treatment. That case history neces¬ 
sarily was based on the statements of the appellant. It 
would be impossible to diagnose the blindness as having 
an etiology of tryparsamide poisoning unless the physi¬ 
cian knew that tryparsamide had been used in the prior 
treatment. The only way in which the physician who saw 
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Mr. Winstead for the first time on August 26, 1943, could 
know of tlie prior use of tryparsamide was by Mr. Win¬ 
stead's own statement. 

The hospital records were properly excluded from evi¬ 
dence, since they do not constitute the routine records 
which it is contemplated should be received in evidence 
under The Federal Shop Book Statute, New York Life 
Insurance Co. v. Taylor, 79 U.S. App. D.C. 66,147 (F) (2d) 
297. The appellant asserts that the New York Life Insur¬ 
ance Co. case is not applicable to the present situation and 
relies on Reed v. Order of United Commercial Travelers, 
123 F. (2d) 252 (CCA, 2, 1941). 

The rule governing the admissibility of hospital rec¬ 
ords is stated by this Court as follows: 

“The test should be whether they are records of a 
readily observable condition of the patient or of his 
treatment. There is no magic in the word diagnosis 
which makes everything which can be included in that 
term admissible. Some diagnoses are a matter of ob¬ 
servation, others are a matter of judgment, still oth¬ 
ers a matter of pure conjecture. The admissibility of 
records of such diagnoses must depend upon their 
character”. 

New York Life Insurance Co. v. Taylor, supra, at p. 75. 

In the case of Reed v. Order of United Commercial 
Travelers, 123 F. (2d) 252 (CCA 2, 1941), upon 
which appellant relies, the Court held admissible a hos¬ 
pital record showing an entry of the admitting physician 
that the plaintiff was well under the influence of alcohol 
at the time of his admission to the hospital. Other exam¬ 
ples of admissible records include entries showing that 
no external injuries were observable (Ulm v. Moore- 
McCormick Lines, 115 F. 2d 492 (CCA 2, 1941); that the 
patient had a fractured right clavicle (Wickman v. Rohle. 
173 Md. 694, 196A. 326); that the patient was alive at the 
time she was admitted to the hospital (Gile v. Hudnutt, 
279 Mich. 359, 272 N.W. 706). 
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Analysis of these eases discloses that in every instance, 
the entry was one which recorded the result of the phy¬ 
sician's personal observation of a physical fact. Such 
observations are matters of routine to a physician. But 
in the case at bar, the entries are not of such routine char¬ 
acter. They depend, as we have pointed out, on conjec¬ 
ture 1 based on the patient’s own history of his trouble. 
The true extent of the conjecture involved in the entries 
which are in question is shown bv the testimonv of plain- 
tiff's witness. Dr. Callaway, that it was impossible to de¬ 
termine the cause of the blindness. (App. pp. 3b, 37). The 
full significance of this testimony is apparent from the fact 
that it was given by the director and chief physician of the 
hospital whose preliminary records plaintiff attempted 
to introduce at the trial. After months of treatment at the 
hospital, the physicians were unable to determine the cause 
of the blindness. Vet, the appellant asserts that a pre¬ 
liminary casual diagnosis by subordinate has reached such 
a high stage of accuracy that it should have been admitted 
to supply an inherent defect in his proof. We submit that 

this Court accuratelv described records basicallv similar 

• • 

to these records in the following language: 


“But the records before us are not of that charac¬ 
ter. The diagnosis of a psychoneurotic state involves 
conjecture and opinion, ft must, therefore, be sub¬ 
jected to the safeguard of cross-examination of the 
physician who makes it. And accounts of selected 
items from interviews with patients must be sub¬ 
jected to the same safeguards.'' Neir York Life In¬ 
surance Co. v. Ta/jlor, supra, at p. 73. 

This interpretation of the Federal Shop Book Bate is 
supported by the language of the Michigan Court constru¬ 
ing a similar statute: 

“The Act does not make that proof; nor does it pur¬ 
port to change the rules of competency or relevancy 
'with respect to recorded facts. It merely provides a 
'method of proof of an admissible ‘act, transaction, oc¬ 
currence, or event'.'' 
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So, in the case at liar, the fact that the plaintiff informed 
the physicians that lie had been treated with trvparsamide, 
and the untested opinion of a physician of whose qualifica¬ 
tions to give such an opinion are nowhere to be found in 
tiie record of this case is not proof of the causation of a 
disease which, in the opinion of all the doctors who testi¬ 
fied, can not be determined. Nor will the recording of such 
an opinion in the case history maintained by the hospital 
make such an opinion proof. 

The hospital records in this case set forth conjecture 
and opinion. This Court has said that the right of cross- 
examination is an absolute prerequisite to the admission 
of such matters in evidence. The trial court properly re¬ 
fused to permit the introduction of the records and its rul¬ 
ing in this should be sustained. The case is clearly one 
within the contemplation of the opinion in New York Life 
Insurance Co. v. Taylor and bears no relation to the type- 
of entry held admissible in Reed r. Order of United Com¬ 
mercial Travelers on which the appellant relies. The Reed 
case is not in point here and was distinguished from a situ¬ 
ation very similar to the present case by this court in the 
New York Life Insurance Company case. 

Respectfully submitted, 

J. IIarry Welch, 

H. Mason Welch, 

710 14th Street, N. W., 
Washington, D. C. 

Attorneys for Appellee. 


